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JOS. R. BLOSSOM v. GEORGE 0. VAN AMRINGE, Jr., and others. 


Arbitrators are no more bound to go into particulars, and assign reasons for 
their award, than a jury is for its verdict. Their duty is best discharged 
by a simple announcement of the result of their investigations. 


Where arbitrators award that the personal property for which a suit has been 
brought, belongs to the defendant, and that the plaintiff shall pay the costs, 
held to be final as regards such suit. 


— as to the arbitration fee, held to be valid where the order of reference 
pressly entrusted the arbitrators with its determination. 
(Patterson v. Baird, 7 Ire. Eq., 255, cited and approved.) 


Bit, which had been referred, and was heard upon excep- 
tions to the award before Barnes, J., at Spring Term 1868 of 
the Court of Equity for New Hanover. 

This cause, (which has been before the Court previously, 
Phil. Eq. 133) together with the action of Trover mentioned 
therein, as well as the question of the “ Arbitration fee,” 
was referred in the Court below, at Spring Term 1867, to 
three persons, who made their award, and returned it at the 
last term, when exceptions were filed by the defendants and 
sustained by his Honor, whereupon the plaintiff appealed. 

The details of the award, so far as excepted to, as well as 
the nature of the exceptions, sufficiently appear from the 
opinion of the Court. 
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Buiossom v. VAN AMRINGE AND OTHERS. 








W. A. Wright, and Phillips & Battle, for the appellant. 
Person and Strange, contra. 


Pearson, C. J. “Arbitrators are no more bound to go 
into particulars and assign reasons for their award, than a 
jury is for its verdict. The duty is best discharged by a simple 
announcement of the result of their investigations.” Patterson 
v. Baird, 7 Ire. Eq., 255. 

The award under consideration seems to have been drawn 
up with a special reference to this principle; and all of the 
exceptions, except two, are so fully met by it, that we do not 
feel called upon to discuss them in detail; and the two which 
do not fall under this principle, as it seems to us, may be dis- 
posed of in a very few words. 

lst. “The award of the arbitrators is not final, because 
they have not decided the suit at law, and it was the intention 
and spirit of the submission, that an award to be final, should 
be final as to both suits.” It certainly was the intention to 
submit all matters in difference between the parties, and this 
exception would be fatal, if the action at law is not decided 
by the award. But in point of fact it is decided. The prop- 
erty for which the action is brought, is decided to belong 
Blossom, the defendant, and the costs of the suit are to 
paid by George O. Van Amringe, the plaintiff. This, we con- 
sider a most effectual disposition of that action, fully as much 
so, as if the award had been, that George O. Van Amringe 
should dismiss the action, pay the costs, and release all right 
to the “ stuff,” for which the action was brought, the property 
being then in the possession of Blossom, or having been 
previously sold by him. 

2. “The arbitrators have found their own compensation.” 
By the very terms of the submission, the costs of the action 
at law, of the suit in equity, and of this arbitration, are 
referred to the arbitration and determination of the referees. 
This fully meets the objection. Sometimes the parties fix 
upon the compensation which the referees are to receive; at 
other times, as in this case, that matter is left to be disposed 
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of by the referees after the work is finished, and they are in 
a condition to say, what will be a proper compensation; when 
that is the case, in the absence of any charge of corruption, it 
certainly cannot be expected that the Court shall wade 
through all of the voluminous proceedings, accounts, time 
devoted to the investigation, &c., in order to determine 
whether the amount of compensation fixed on is too high, for 
the reason, that the parties have agreed to leave that question 
to the arbitrators, and they are bound by it, except there be 
an allegation of unfairness so well sustained-as to induce the 
Court to interfere, in order to prevent fraud and oppression 
by an abuse of the power confided to the arbitrators. 

Decretal order sustaining the exceptions reversed, and 
judgment in the action at law, and a decree in the suit in 
Equity according to the award. 


Per Curiam. Decree accordingly. 








e PHILIP CRAWFORD et. ai.,e. DAVID McADAMS, 


A bill filed by the sureties to a bond against the obligee, alleging that the 
bond is tainted with usury, the knowledge of which is confined to the prin- 
cipal and the defendant, and praying that the testimony of the principal be 
perpetuated, will not be entertained unless the plaintiffs offer to pay what 
they acknowledge to be really due. Seine 

(Observations by Pearson, C. J., upon the distinction ordinarily taken in this 
connection, between bills of discovery, and bills to perpetuate testimony.) 


« Miller v. Miller, Phil. Eq. 85, cited and approved.) 


BILL to perpetuate testimony, filed at Fall Term 1867 of 
the Court of Equity for ALAMANCE, when a general demurrer 
was filed and set down for argument. At Spring Term 1868 
the cause was transmitted to this Court. 

The plaintiffs were sureties for one John Tapscott, ona bond 
executed to the defendant upon the 18th of December 1858. 
The bill alleges that Tapscott was indebted to the defendant 
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in several notes, amounting, on the day said bond was execu- 
ted, to $1,485.42, and that Tapscott, in order to have further 
indulgence, agreed to give therefor his bond with security 
for $1,500, payable one day after date; that such bond was 
prepared, and the plaintiffs, in ignorance of the circumstances 
under which it was given, became sureties upon it; that the 
intent of the bond was, that the defendant should receive 
more than the legal rate of interest for the forbearance of 
$1,485.42, and the bond was therefore null and void; that 
the knowledge of this usury was confined to the defendant. 
and Tapscott, and that the defendant declined to sue upon 
the bond, though notitied by the plaintiffs of their intention 
not to pay it. It was further alleged that Tapscott had 
become unable to pay all his debts, and that the plaintiffs 
had reason to fear that if he should die and thus they could 
not avail themselves of his testimony, they would be com- 
pelled to pay the bond, ‘The prayer was that Tapscott 
might be examined touching the usury in the consideration 
of the bond, and that such testimony be perpetuated. 


No counsel for the plaintiffs. 


Phillips & Battle, tor the defendant, 
* 


Prarsox, C. J. When testimony is perpetuated, the depo- 
sitions cannot be used until after the death of the witnesses, 
and are not published until after their death. It follows 
that whatever may have been the perjury, committed it must 
gounimpeached. The testimony there fore is not given under 
a sanction of the penalties, which the law imposes upon the 
crime of purjury. For this reason Courts of Equity do not 
entertain bills to perpetuate testimony unless where it is 
absolutely necessary to prevent a failure of justice, Angell v. 
Angel’, 1 Sim. & Stu. 83. 

If it be possible that the matter in controversy can be made 
the subject of immediate judicial investigation by the party 
who seeks to perpetuate testimony, Courts of Equity will not 
entertain a bill for that purpose, Duke of Dorset v. Girdler, 
Prec..Ch. 531. 














JUNE’ TERM, 1868. 





CRawrorp #, McApams. 





So the question is, can the plaintiffs have an immediate 
judicial investigation of the usury with which they allege the 
note is tainted? A surety is not bound to‘ wait until he is 
forced to pay the debt, but is allowed to file a bill “quia 
timet,” and obtain a decree that the principal pay the debt 
for his exoneration, Miller v. Miller, Phil. Eq. 85. So, if a 
sarety fears that by the delay of a creditor the principal may 
become insolvent, he has election either to discharge the 
debt, and sue his principal for “ money paid,” or to file a bill 
“quia timet.” For the like reasgn, if he fears that. material 
testimony in regard to a payment may be lost by delay, he 
may file a bill in order to have the true value fixed, and a 

- decree that the principal pay the value for his exoneration. 
Adams’ Eq. The difficulty in our case is, that the plaintiffs 
cannot proceed in Equity without paying the true debt, for 
which they are in conscience bound; whereas, their object is, 
to put themselves in a condition to defend the action which 
may hereafter be brought on the bond, and avoid payment of 
the true debt as well as of the usurious excess, by pleading 
the statutes against usury. The matter then is reduced to 
this: The plaintiffs have it in their power to obtain an 
“immediate judicial investigation” in regard to the alleged 
usury! But in order to obtain it, they are required in Equity 
to pay the true debt as a condition precedent. Will a Court 
of Equity for this consideration make an exception to the 
rule, that bills to perpetuate testimony are never entertained, 
unless it is absolutely necessary to prevent a failure of justice? 
or will the Court make an exception to the rule, “he who 
comes into Equity must do Equity,” and allow a “quia timet” 
bill by sureties under these circumstances to be filed without 
payment of the true debt? Or will the Court adhere to both 
rules, and dismiss the bill, on the ground that it is not neces- 
sary to entertain it to prevent a failure of justice; and that 


it is not for the plaintiffs to elect to invoke the jurisdiction in — 


regard to perpetuating testimony rather than that in regard 
to the “exoneration of sureties,” because by the latter they 
are required to perform a condition precedent, when the 
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question of usury is made, which condition they seek to 
evade as harsh and unreasonable, particularly when the true. 
debt amounts to $1,485.42, and the alleged usurious bond to. 
$1,500—difference, $14.58!!! From this course of reasoning 
we are led to the conclusion that the bill must be dismissed. 
It is to be regretted that the Court was not aided by an argu- 
ment on the side of the plaintiffs. We have not been able to 
find any case in point, and were forced to rely upon original 
reasoning. To locate a grant when there are no marked 
trees, is a very different task from that of tracing a well 
marked line. 

Mr. Phillips, who argued the case for the defendant, upon 
an intimation by a member of the Court in his favor, thought 
proper to call the attention of the Court to a class of cases,. 
which he thought seemed to point the other way, and referred 
to 2 Story Eq., sec. 1509. 

These cases make a distinction between a bill for discovery 
and a bill to perpetuate testimony. The former is never 
entertained in cases which involve a penalty or forfeiture of 
a public nature: and, in cases which involve only a penalty or 
forfeiture of a private nature, it would not lie, unless the 
party entitled to the benefit of the penalty or forfeiture waives 
it. No such objection exists in regard to a bill to perpetuate 
testimony. 

There are two reasons for taking this distinction. 

Ist. “A discovery ” may be used as a confession to convict 
the party on an indictment, or to subject-him to a forfeiture 
or penalty; but “testimony perpetuated,” can only be used in 
the particular case, and not until after the death of the 
witness. 

2d. In bills “ for discovery,” no intent to defraud the admin- 
stration of the law is alleged, whereas, in a bill to perpetuate 
testimony, it is necessary to aver, that the plaintiff has no 
means of bringing the matter to a judicial investigation, and, 
that the defendant, taking advantage of this circumstance, is 
“lying by” and awaiting the death of the witness, with an 
intent to cause a failure of justice, by depriving the plaintiff 
of the means of proving a legal ground of defence. For 
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instance: A plaintiff alleges the defendant holds a forged 
bond on him, and asks for a discovery; the bill will not be 
entertained, because it seeks to make the defendant criminate 
himself, and the discovery may be used as evidence in an 
indictment for forgery; but a bill to perpetuate testimony will 
be entertained, for the testimony can only be used in an action 
between the parties, on the plea of non est factum ; and there- 
fore, to prevent a failure of justice, a Court of Equity will 
perpetuate the testimony. So, if the principal in a bond seeks 
to have a discovery in respect to alleged usury, the Court will 
say, “‘ Do Equity before you ask for equity;”: that is, pay, or 
offer to pay the true debt; but, if he simply seek to have the 
testimony of a witness perpetuated, and avers that he has no 
means of bringing the matter to an immediate judicial investi- 
gation, and that the defendant is “lying by” and waiting for 
the death of the witness, in order thereby to defraud him of 
his ground of defence, the Court will say, the testimony ought 
to be perpetuated, without imposing terms; for the defendant 
has it in his power by suing on the bond, to have the matter 
fairly tried, and his refusal to do so is an attempt to commit 
a fraud on the administration of justice, by taking advantage 
of the fact that the plaintiff has no possible means of having 
the matter before a Court for immediate judicial investigation. 

In our case, the plaintiffs, being sureties, have it in their 
power to bring the matter before the Court for immediate 
judicial investigation, by a bill in Equity, “quia timet,” and 
the allegation that it is not in their power to do so, which is 
the foundation on which a bill to perpetuate testimony is 
based, is not true. The circumstance that, in order to get 
this immediate judicial investigation, by a rule of the Court 
of Equity, it is necessary for the plaintiffs to pay the true 
debt, cannot dispense with the necessity of making this alle- 
gation. The allegation is made in the bill under considera- 
tion, and, in our view of the subject, it is not true. 

The demurrer must be sustained. 


Bill dismissed. 





Per Curiam. 
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A. L. HERREN »v, M. M. GAINES. 


A contract in these words: “ We have sold to Messrs. W. & D. all the gin- 
seng we have on hand and shall collect this season or fall, amounting to 

- from five to eight thousand pounds, as near as we can estimate, including 
all we can get,” binds the seller to deliver no particular quantity, but only so 
much as is on hand, and may be gathered in. 


InsuncTIoN, transferred, upon bill and demurrer, from 
Spring Term 1868, of the Court of Equity for Haywoop. 

The bill alleged that in the summer of 1865 the complain- 
ant and defendant formed a partnership for merchandizing, 
-and particularly for dealing in ginseng in the counties of Hay- 
-wood, Jackson and Macon. In October 1865 the defendant 
-contracted on behalf of the firm to sell a certain firm in 
Baltimore “all the ginseng we have on hand and shall 
collect this season or fall [amounting to from five to eight 
thousand pounds as near as we can estimate, including all 
we shall get,| at the rate of 68 cents per pound for prime dried 
-and crude, and 78 cents per pound for prime strained and 
clarified,” and the Baltimore parties advanced thereupon 
$1,740. Some time after the defendant informed complainant 
of the sale, and the latter was displeased because the prices 
were below the market rates; thereupon the defendant 
remarked that he had gotten an advantage of the young men 
with whom he had traded—that no definite amount of gin- 
seng was contracted for, and the contract could be met by° 
returning the money advanced, and the -delivery of what 
ginseng was on hand. At the same time the defendant pro- 
posed to dissolve the partnership, and after some negotiation 
the plaintiff bought his interest, and gave him therefor two 
notes, for $760.40 in all. Since then judgment has been 
taken upon these notes, and defendant threatens to collect 
them by execution. At the time of his purchase from the 
defendant the plaintiff did not know that the latter had bar- 
gained to the firm in Baltimore any specific amount of gin- 
seng,—the defendant told him that he had not so contracted, 
and in the copy of the contract, which the defendant furnished 
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to him at that time, the words above included in brackets 
were purposely omitted. The plaintiff did not see the origi- 
nal contract until he visited Baltimore, and then the parties 
there obliged him to perform the contract to the minimum of 
the same, which required 3,500 pounds more than the firm 
had on hand—the market price being from $1.00 to $1.05 
‘per pound, so that he lost by the operation $945, &c. 

The preliminary injunction having been awarded, at the 
return term the defendant put in a general demurrer, which 
was set down for argument, and the cause transferred to this 
‘court. , 


Merrimon, for the plaintiff. ° 
Phillips & Battle, contra. 


_ Reape, J. The case turns upon the construction of the 
following contract : ‘ 

“We have sold to Messrs. W. and D. all the ginseng we 
have on hand and shall collect this season or Fall, amounting 
to from five to eight thousand pounds, as near as we can esti- 
mate, including all we shall get.” 

For the plaintiff it is insisted that at least five thousand 
pounds must be delivered. For the defendant it is insisted 
that no particular quantity must be delivered, but only so 
much as was on hand and might be gathered in. Our opinion 
is with the defendant. 

In Guillem v. D-niel, 2. M. & Ros. 61, the contract was to 
‘deliver “all the naphtha that the defendant might make from 
Ist day of June next, for and during the term of two years, 
say from 1,000 to 1,200 gallons per month.” 

The defendant, instead of delivering 10,000 in ten months, 
which was the minimum amount mentioned, delivered but 
3,000, which was all he made. For the plaintiff it was insisted 
that the defendant was bound to deliver at least 1,000 gallons 
per month. For the defendant it was insisted that he was not 
bound to deliver any particular quantity, but only as much 
as he made. And the court was of opinion with the defend- 
ant. Lord Abinger, C. B., said: “I construe it in favor of the 
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defendants as meaning merely that in all probability the 
quantity of naphtha produced will amount to 1,000 or 1,200 
gallons.” And so the contract in reality was this: ‘I under- 
take to sell you all the naphtha that I may make in my works 
during the next two years.” 

In the case of Leeming v. Snaith, 16 Ad. & E., 71 E. C. L. 
R. 273, the contract was that the defendant sold to plaintiff 
“ what he may pull, say not less than 100 packs of combing- 
skin.” “Combing-skin” is a kind of wool, and the defendant 
was a puller, or preparer for sale, of the article. He deliv- 
’ ered a small quantity, but did not deliver 100 packs. In 
this case the court cited the case of Guillem v. Daniel, supra, 
and approved it, but distinguished this case from it by reason 
of the words “ not less than 100 packs,” which made it neces- 
sary that the defendant should deliver 100 packs. 

In the case before us the substance of the contract evi- 
dently was, that all the ginseng 6n hand, and all that might 
be gathered during the season, whether much or little, should 
be delivered, and “amounting to from five to eight thousand 
pounds, as near as we can estimate,” were words of mere 
expectation, indicating not what was obliged to be delivered, 
but what was expected to be delivered.. 

If therefore in construing the original contract the words 
“amounting to from five to eight thousand pounds, as near as 
we can estimate,” amount to nothing, and may be treated as 
surplusage, the leaving these words out of the copy sent by 
the defendant to the plaintiff was no fraud upon him. 

The plaintiff's supposed equity, being based upon this 
alleged fraud of the defendant, fails. 

The injunction will be dissolved, the demurrer sustained, 
and the bill dismissed with costs. 


Per CurIAM. * Bill dismissed. 
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JOSHUA HARSHAW v. ROBERT D. McCOMBS, and others. 


A deed conveying property in trust for the bargainor’s only son and in case- 
of the son’s death without issue, then over, prepared and registered at the 
instance of the bargainor, will not be set aside upon a bill by the bargainor 
alleging that the deed was not delivered, that its object was to reclaim from 
vice the son (since dead, childless,) and that it was not the bargainor’s 
intent to deprive himself of the control of the property; there being no 
other charge of fraud, surprise or undue influence than a recital, that in 
preparing and registering the deed the bargainor was “subject to the con- 
trol and influe: ce of the improper constraint, advice and duress of pre- 
tended friends,” and that he was “ at the infirm and advanced age of sev- 
enty years, ” 


In such case the plaintiff will not be aided by an allegation that the deed was 
not duly stamped, 


BILL, for the cancellation of a deed, filed to Fall Term 1866 
of the Court of Equity for CHEROKEE. 

The bill was subsequently amended, and a demurrer put in ; 
whereupon the demurrer was set down for argument, and the 
cause, at Spring Term 1868, was transmitted to this Court by 
consent. | 

The bill alleged that in thé year 1865, the plaintiff, in order 
to induce his only child, a son of sixteen years of age, to. 
refrain from certain habits and associations into which he had 
fallen, executed a deed of bargain ‘and sale, conveying to the 
defendant McCombs all of a large estate, real and personal, 
of which he was seized and possessed in Cherokee and Clay 
Counties, to be held in trust for his son until he should become 
of age and then to him discharged of the trust; but in case of 
the death of the son under age without leaving a child, then 
in trust for the defendants Ann E. and Abraham McD. Har- 
shaw, an infant niece and nephew of the plaintiff; that the deed 
was retained by him several days, when he caused it to be proved 
by one of the attesting witnesses and registered in the Register’s 
office for Cherokee County; that the deed was afterwards 
taken by him from the Register’s office, and neither it nor any 
of the property conveyed by it has ever been delivered to the 
defendants, or either of them; that it was not the intention of 
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the plaintiff to deprive himself of the control of the property, 
and the provisions for the: defendants Ann and Abraham were 
gratuitous; and that the son of the plaintiff, to influence whom 
the deed was made, had recently come to a violent death by 
his own. hands, without leaving issue. The prayer was that 
the deed should be rescinded, &c. The amendment to the bill 
tated that‘when the plaintiff executed the deed and had it 
registered hé supposed he might annul it at pleasure and 
make any disposition of the property he choose, and as an evi- 
dence of this that he did not have the deed stamped as 
‘Fequired by the acts of Congress for the collection of Internal 
Revenue; and after adding that he took the deed from the 
’ Register’s office fom the purpose of enabling him to abrogate 
‘the same whenever he saw proper, concluding in the following 
‘words : “‘ Your orator being all the time subject to the control 
and influence of the improper advice, constraint and duress of 
pretended friends so that he was not permitted to exercise his 
free will and free judgment in the making of the said deed of 
conveyance or having the same registered, being at the infirm 
and advanced age of seventy years. ” 


. 
Moore, for the plaintiff. 
Merrimon and Phillips & Battle, for the defendants. 


BattLz, J. The bill was filed for the purpose of procuring 
the cancellation of a certain deed of conveyance therein men- 
tioned. The demurrer presents the question whether the 
plaintiff has set forth such a case as entitles him to call on the 
defendants for an answer. 

It is now well settled that the grantor or donor cannot call 
in the’ aid of a Court of Equity to have his deed cancelled, 
anless he can show that it was obtained from him by surprise 
or mistake, want of freedom, undue influence, the suggestion 
of « falschood, or the suppression of the truth, Gunter v. 
Thomas, 1 Ire. Eq. 199; Green v. Thompson, 2 Ire. Eq. 365, 
anid other cases collected in 3 Battle’s Digest, title “ Fraud,” 
Subdiv. 2. If frand be the ground of relief, it must be dis- 
finctly and positively alleged, and either admitted, or, sup- 
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ported by proof, Witherspoon v. Carmichael, 6 Ire. Eq. 148; 
McLane v. Manning, Winst Eq. 60. If the deed now in ques- 
tion had been undoubtedly delivered, such would be the rule 
of equity in relation to it, and we cannot conceive why the 
rule should be varied merely because the delivery of the 
instrument is a matter of doubt, or because it has not been 
duly stamped. The question then is, does the present bill 
contain sufficient allegations either of surprise, mistake, want 
of freedom, undue influence or fraud? We cannot discover 
any whatever. On the contrary, the bill states that the deed 
was prepared by or for the plaintiff, of his own free will and 
for a very commendable purpose, to wit: the reclamation from 
vice of his son, who was an only child. It is true that in an 
amendment, which the Court subsequently permitted to be 
made, the plaintiff says, by way of recital instead of positive 
averment, that he had done or forborne to do certain things, 
“all the time being subject to the control and influence of 
improper advice, constraint and duress of pretended friends, 
so that he was not permitted to exercise his free will and free 
judgment in the making of the said deed of conveyance, or 
having the same registered, being at the infirm and advanced 
age of seventy years.” Surely such loose and general state- 
ments cannot be allowed to have any effect in an attempt to 
impeach a deed, which the grantor avers that he had signed, 
sealed, and procured to be registered. It is scarcely neces- 
sary for us to say that the failure of the main object of the 
conveyance caused by the untimely death of the plaintiff's son, 
canuot alter the character of the transaction. The true rule 
was laid down in the case of Green v. Thompson, above refer- 
red to, and by that must the present case be governed. “A 
Court will not annul dispositions of property because they are 
improvident or such as a wise man would not have made, or a 
man of mice honor have consented to receive; but all the con- 
tracts of an individual, even his gratuitous acts, if formally 
executed, and no power of revocation reserved, are binding, 
unless they can be avoided because of surprise or mistake, want 
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of freedom, undue influence, the suggestion of a falsehood, or 
the suppression of truth.” 

The demurrer must be sustained, and the bill dismissed with 
costs. 


Per CurRIAM. Bill dismissed. 








SION. H. ROGERS, Adm’r, ». JOSEPH B. HINTON, et. ai. 


Where a feme covert, who had a separate estate of realty and personalty, with 
a general power of appointing the same by deed or will, disposed of such 
estate by will to various devisees and legatees, subjecting expressly only a 
portion of it to the payment of her debts: Held, that her creditors had a - 
right to resort to the whole estate for their satisfaction. 


Also, that there is no distinction in this respect between the realty and the 
personalty. 


BILL, reheard upon petition by the defendants. The case 
as originally heard, is reported in Phil. Eq., p. 101. 


Moore, and Haywood, for the petitioners. 


1. The case of Leigh v. Smith, 3 Ire. Eq., 442, which is 
assumed by the Court in its former opinion to be decisive of 
the present case, differs from it in two marked particulars. 
There, the duty out of whieh the debt arose~was incurred by 
the feme covert, dum sola,and so the debt bound her after 
coverture, (1 Ch. Pl. 42, 44, Tidd. 1026;) here the debé (?) was 
contracted after coverture, and so, as a general debt, is veid ; 
there, also, the interest subjected was personalty, whilst here 
the interest is the corpus of land. 

2. The general debts of feme coverts are absolutely void, even 
where they have powers of appointment, or separate ‘estates, 
(Felton v. Reid, 7 Ire. 269;) it is only where the debts assume 
the nature of appointments operating specifically upon the 
separate estate, or the-estate subject to.the power, that they 
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have any operation. The greatest extent to which Equity has 
gone in this direction, is in correcting and validating defective 
appointments. The creditors here have, one, an open account, 
another a wood ticket, and the third an ordinary note under 
seal, against a feme covert. Neither of these papers pretend 
to refer to the power, or to create a charge, or otherwise to 
act immediately upon the property subject to the power. They 
are, therefore, general .debts, and in no sense appointments, 
defective or otherwise, Marshal v. Rutton, 8 T. R. 547, 2 
Roper H. & W. 117,119; Lloyd v. Lee. 1 Strange 94,1 Ch. 
Pl. 437, 470,479, 2Sug. Pow. 103; Doe v. Weller, 7 T. R, 480; 
Martin v. Mitchell,2 Jac. & W. 413, 1 Sug. Purch. ch. 6, ss., 7 
& 8, 2 Sug. Pow. 125, 127, 1 Sug. Pow. 416, 426, 427. 

3. The English doctrine as to the presumption that feme 
coverts having separate estates intend to bind such estates for 
their contracts, extends only to personalty, and to the profits of 
the lands, Stewart v. Kirkwall, 3 Madd, 387, 2 Rop. H. & W. 
241 (Jacob’s note;) Shattock v. Shattock, 2 Law Rep. Eq. 182, 2 
Rop. H. & W. 182; Hulme v. Tenant, 1 Br. C. C. 16. This doc- 
trine of presumption is not carried so far in North Carolina, 
Here a feme may bind her estate with the consent of her trustee, 
and the writing in such case must expressly and specifically indi- 
cate such intention on her part, Frazier v. Brownlow, 3 Ire. 
Eq. 037; Harris v. Harris, 7, Ire. Eq. 111; Draper v. Know, 
5 Ire. Eq. 175; Johnston v. Malcolm, 6 Ire. Eq. 120. As 
regards her power over her separate estate in land, the rule 
in North Carolina is the same as in England, Newlin v. Free- 
man, 4 Ire. Eq. 312. 

4. The fact that here the feme is dead, leaving a will by 
which she appointed the real estate over which she had a 
power, to volunteers, does not give any validity to the debts (?) 
which they did not have in her life time, nor in any way aid 
the clajmants, Vaughan v. Vanderstegen, 2 Drew. 165; Shat- 
dock v. Shattock, 2 Law Rep. Eq., 182, 2 Rop. H. & W. 238, 
245, & n.; Bruere v. Pemberton, 18 Ves. 248; Gregory v. 
Lockyear,6 Madd. 90; Court v. Jeffrey, 1 Sim. & Stu, 105; 
Clinton v. Willis, 1 Sug. Pow. 248, n. 
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5. That the feme here alludes to and makes some provisions 
for her “debts” in the will, can make no difference, for that. 
clause referred to property not a part of the separate estate, 
and therefore was not included in the limited probate here 
granted, and therefore, further, is to be taken as not existing, 
even for the purpose of election if any such claim could arise 
here, much more not for the purpose of making out that to 
be a debt which otherwise is none, Adams’ Eq. 92, &c., 2 Sto. 
Eq. 8s. 1096, & n., 2 Sug. Pow. 165, 2 Wms. Ex. 1238; 1 
Jarm. Wills. 389, 2 Rop. Leg 1602, Melchor v. Burger, 1 D. 
& B. Eq. 634. 

6. The cause turns on the point, are the claimants creditors 
of Mrs. Hinton within the legal meaning of that word? Did 
Mrs. Hinton owe them debts, such as could be enforced either 
against her or against her property, either at Law or Equity. 
If not, the bare styling of the claims debés, and the claimants. 
creditors, will not make them such. If Mr. Hinton had died 
first and Mrs. Hinton thereupon had expressly promised to 
pay any or all of these claims, such promise could not have 
been enforced by suit. The engagements would not even have 
constituted a consideration for the new promise, Felton v. 


Reid, 7 Ire. 269. 
F. owwle & Badger, and Batchelor, contra. 


I. The case here is stronger than that of Leigh v. Smith, 3 
Ire. Eq. 442; for, in speaking of the debts of feme coverts in 
this connection, the Courts mean, what would be debis but for 
the coverture. Putting that objection of the petitioner aside, 
we have then a case where the debts were contracted (see 
affidavits of the creditors on file,) with specific reference to 
the fund, whereas in Leigh v. Smith, there was no such refer- 
erence. Nor does it make any difference that the corpus is 
real estate and not personalty. For the same rule applies to 
realty as to personalty, in cases involving a power of appoint- 
ment, as here. Sug. 136; Newlin v. Freeman, 4. Ire. Eq. 312. 

2. That the special probate omits the clause referring to 
Mrs. Hinton’s debts, if true is not important. “The power 
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here might be executed by deed or will, and the Court would, 
if necessary, sustain this, even as a defective deed. The rule 
that clauses not admitted to probate are to be treated as: not 
existing, applies only in cases of election, and not to cases 
of defective execution of powers, 1 Jarm. Wills 389, Sug. 135, 
136; Wilkes v. Holmes, 9 Mod. 485. The appointment of an 
executor in this will is decisive; as that is a declaration that 
all engagements shall be paid, Heatley v. Thomas, 15 Ves. 590; 
Newton v. Turville, 2P. Wms. 144; Shattock v. Shattock, 2 
Law Rep. 182; Leigh v. Smith, 3 Ire. Eq. 442. Although if 
Mr. Hinton had died first, any promise to pay these debts by 
Mrs. Hinton would have been void, yet an exercise of her 
power would have bound the property, Wilkes v. Hulmes, 9 
Mod. 485. 

4. There is no case of a coincidence of power and intention, 
where a defective execution has not been aided: such aid is 
given rather in wills than in deeds, Heatley v. Thomas, 15 
Ves. 590. 


BaTrLe J. This is a proceeding by petition to rehear the’ 
decree made in the cause at January Term 1867. See the 
case as reported in Phil. Eq. 101. When the cause was first 
heard it was very fully and ably argued by the counsel on 
both sides, was carefully considered by us, and the opinion 
then filed was the result of our deliberate judgment. The 
questions involved in the cause have been again argued with 
more than ordinary zeal and ability by the counsel, have 
received our anxious attention, and yet we are unable to dis- 
cover any error in the decree. 

It is a matter of regret that the limited time allowed to us 
for the preparation of our opinion forbids a full and thorough 
review of the many propositions discussed by the counsel, 
and the authorities referred to in support of them. It is 
however,” unnecessary for us to do so for the understanding 
of this particular case, because one of the counsel for the 
defendants, at the close of his learned and elaborate argument, 
admits that the whole cause turns upon one point: “Are the 


6 














IN THE SUPREME COURT. 





Rocers v. HInTon. 





persons who claim to be creditors of Mrs. Hinton, creditors 
within the legal meaning of that term? Did Mrs. Hinton 
owe to them debts—such debts as could be enforced, either 
against her or against her property, either in a Court of Law 
or ina Court of Equity ?” 

In responding to this enquiry, we assume, what is admitted, 
that the feme covert had a general power to dispose of the 
property, both real and personal, held by her trustee for her 
sole and separate use, either by deed or will, and that she did 
duly execute her power by will. Haying the power to dispose 
of the property to whom she pleased, she had the right to 
select as the objects of that disposition those who had done 
" gervices for her, those who had furnished her with what she 
deemed necessaries, or those who had lent her money, if there 
were any such. It is true that she could not render herself 
personally liable at law for her contracts, but she might, with 
the concurrence of her trustee if she had one, and without it 
if she had none, specifically charge her separate estate with 
contracts and engagements. What principle is there to prevent 
her doing the same thing by will, when she had the power of 
making a disposition in that manner. The separate property 
was cohferred upon her for her support and maintenance, and 
if she obtained credit upon the faith of it, why not allow her 
to apply it in discharge of the obligation, by will, as well as 
by a deed in her life time. Such engagements may not be, 
technically speaking, debts, but substantially they were so for 
the purposes of being recognized as debts, by her will, and as 
such, charged upon the property’ over which she had the 
general powers of disposition. In the case before us, the 
Jeme covert testatrix in express terms spoke of her debts and 
funeral expenses as obligations for which she wished to pro- 
vide the means of payment, and it would be contrary to the 
fundamental principles of equity not to regard the sabstance, 
instead of the mere form of things, and to hold that such 
obligations had not a higher claim to satisfaction than mere 
voluntary donations. But it is said by the counsel for the 
defendants that from the terms of the probate, the clause of 
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the will which directs the sale of the negro woman Happy, 
and the application of the proceeds to the payment of her 
debts and funeral expenses, cannot be received, as Happy was 
not a part of her property, and that therefore, as to her the 
will was not proved. If this be so, then Happy’s name alone 
must be struck from the will, for the testatrix undoubtedly 
had the right to speak of her debts, and to provide for their 
payment; and in that view of the case, the debts would be 
charged upon the whole estate. But supposing that the case 
of Whitfield v. Hurst, 3 Ire. Eq. 342, establishes the doctrine 
that the probate of the will of a married woman having a 
separate estate, extends to all the property of which it pro- 
fesses to dispose, and leaves the construction of it to the 
Court of Equity, then, we think the failure of the fund out 
of which the debts were directed to be paid, gives the credit- 
ors a preference over the voluntary appointees under the 
will, and they are to be paid out of the other property subject 
to the power of appointment given by the will, and in execu- 
tion of that power. So far as the defendant Joseph B. Hin- 
ton was concerned, we think that as he claimed the woman 
Happy as his property, he could not refuse to give effect to 
the disposition in favor of the creditors out of his interest in 
the appointed property. 

In opposition to the view which we have here taken, the 
case of Shattock v. Shattock,2 Law Rep. Eq. 182, has been 
strongly pressed upon us. But in that case the debt sought 
to be paid was not recognized in the will of the testatrix, 
and no direction for its payment was therein contained, 
which makes, as we think, an essential difference between 
that and our case. When a feme covert testatrix con- 
tracts in her life time, what she chooses to consider and eall 
a “debt” in her will, we cannot conceive of any good reagon 
why a Court of Equity, in the exercise of its high duty to do 
exact justice to parties, should not put it upon the same 
footing with a debt which she had contracted before marriage. 
If there be any difference it would seem to be in favor of the 
contract made during coverture, for that was made with dinect 
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reference to the separate estate, and the other was not. If 
this be so, then the case of Leigh v. Smith, 3 Ire. Eq. 442, isa 
direct authority in support of the former decree, and of our 
present opinion. 

Another objection is urged on the ground that the property 
now sought to be charged with the debts, is real estate. That, 
however, can make no difference, as real estate is as much lia- 
ble to pay the debts of a decedent as personal property, with 
the sole exception that the latter must be first exhausted before 
the former is subjected. See Rev. Code, c. 46. 

As we have been unable to discover any error in the former 
‘decree, the petition to rehear it must be dismissed with costs. 


Per Curiam. Petition dismissed. 








W. H. GULLY, Adm’r &c., . MARY E. HOLLOWAY and others. 


A testator having given to his wife, besides other property, one half of his 
land, and to a daughter the other half, (with certain slaves, emancipated at 
the time of the testator’s death,) and having provided that his debts should 
be “ paid out ot the funds raised off the property” given to his wife. Held, 
as the daughter had died in the testator’s life-time, and the personalty had 
been exhausted, that her /apsed land should next be applied to the pa}ment 


of debts. 

In such case, if it becomes necessary to resort to the land devised to the wife 
she is entitled, under Rev. Code, ch. 118, s. 8, to one-third of the whole of 
the realty for life, as if the husband had died intestate. 


Bit for the construction of a will, &c., filed at Spring Term 
1868, of the Court of Equity for Wake, at which Term, answers 
having been put in, the case was transmitted to this Court. 

The defendants were the widow and the next of kin and 
heirs-at-law of the testator, W. H. Holloway, who died in 
June 1865. 

The will, after giving certain slaves to his wife, contains 
‘the following clauses: “I also give to my wife half of my tract 
of land, on which I now live, including the dwelling-house and 
‘other improvements thereto bolonging. I also give unto my 
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wife all my stock,” &c. “I give to my daughter Fannie, halt 
of the tract of land on which I now live, Judy and her increase, 
William and Jacob.” * * * “My will is that my executor 
dispose of enough of my property, such as he may think can be 
spared best, to pay all of my just debts. My will is that my 
wife, M. E. Holloway, have, hold and possess the residue of 
the property, which I have given her, after my just debts are 
paid, during her life time, and then if any remain, my will is 
that her bodily heirs have, hold and possess it. ” 

The bill sets out that the testator’s daughter, Fannie, died 
in his life-time in tender infancy, that the personalty belong- 
ing to the estate, in consequence of the emancipation of 
the slaves was insufficient to pay the debts, and it would be 
necessary to sell some of the land. The prayer was that the 
plaintiff,as Administrator cum testamento annexo, should be 
instructed whether the debts were a charge upon the real as 
well as the personal property given to the wife; whether the 
land lapsing by the daughter’s death should be exhausted 
before that given to the widow is taken, &c. 

The answers admitted the material allegations of the bill. 


Fowle & Badger for the plaintiff. 
Rogers & Batchelor for the heirs-at-law. 


There is here an express charge of the debts on the share of 
the estate given to the widow. The debts are to be paid out 
“of the fund,” &c. She is to have the “residue” of the pro- ° 
perty after “my just debts are paid,” &c. Fraser v. Alexan- 
der, 2 Dev. Eq. 348; Powell v. Powell, 6 Ire. Eq. 50; Kirk 
patrick v. Rogers, 7 Ire. 44. The word property means real as 
well as personal estate, 2 Jar. Wills (190) 4 Kent 55; Clarke 
v. Hyman, 1 Dev. 382; Horne v. Hoskins, 2 D. & B., 479; and 
there is nothing here to limit the reasoning. 

In our case the contest is between the heirs and a devisee; 
and the land devised to the widow subject to the payment of 
the debts must be applied Before that descended. The devisee 
is generally preferred to the heir, but when land devised is 
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éhirged with payment of debts, &o., the devisee takes it cum 
onere, Palmer v. Armstrong, 2 Dev. Eq. 268; Robards v. 
Wortham, Ibid. 173. If the daughter had lived, her land would 
Wave been exonerated; her dying does not affect the testator’s. 
iiterition to subject the property given to the wife to the pay- 
tient of debts. ' 

The widow should have dissented from the Will, in order to. 
have any part of her land exempt from payment of debts. The 
words of Rev. Code, ch. 118, s. 8, do not. embrace our case, 
and a review of the legislation on the subject shows that it 
does not come within their spirit. See Acts of 1784, ch. 204, 
secs. 8, 9; ch. 225; Acts of 1787, ch. 271, and 1771, ch. 351. 





Pearson, C. J. It is not necessary to decide whether the 
charge on the property left to the wife for the payment of 
debts, is confined to the personal property, or embraces the 
land as well, for we are of opinion that, as the legacy to the 
daughter lapsed by her death, and the property given to her 
was undisposed of, i¢ is the primary fund for the payment of 
debts. As between the wife and the daughter, the testator 
charged the property given to the former with the payment of 
his debts, but the death of the daughter changed the whole 
matter, and the case then falls under the general rule, that 
property undisposed of, is first to be applied to the payment of 
debts, for the reason, that although as between specific legatees. 
the testator makes a charge on the property given to one, for 

the remuneration of the other, there is nothing to show that 
lie intended to make the same preference in favor of his next 
6f kin, or heirs at law, upon whom the property devolves, not 
by his act, but by the act of law, and they take cum onere, and 
fake subject to the payment of debts in the first instance, and 
hiave no ground to put that burden upon one who is the special 
object of the testator’s bounty. It will be declared'to be the 
pinion of thé Court, that the personal estate and the land 
Whith is not disposed of by the Will, must first be applied. 
Should it be nevessary to resort to the land given to the widow, 
She will then be entitled, under the provisions of Rev. Codé, 
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ch. 118, s. 8, to the quantity to which she would be entitled 
by right of dower, which shall not be subject to the payment 
of the debts of her husband, during the term of her life. 


Per Curiam. Decree accordingly. 





W. B. MARCH and others », JOHN W. THOMAS. 


Where a plaintiff or one of several plaintiffs in equity is indebted to the 
defendant, and is insolvent, the claim may be set off without strict regard 
to mutuality. If such debt be payable to the defendant, the set off may 
be effected under a petition; if not payable to him but only claimed by him, 
then the set off is to be effected under a bili, 

Where a decree had been obtained for sums due to several plaintiffs by one 
defendant, and at the next term the latter made an affidavit before the 
Court, setting forth certain claims upon some of the plaintiffs payable to 
the affiant, and that the debtors were insolvent, upon which a correspond- 
ing rule was taken and served upon such debtors, Ae/d that this proceeding 
was equivalent to a petition, and that the debtors should be required to 
answer and show cause. 

(Iredell v. Langston, 1 Dev. Eq. 892; Sellers v. Bryan, 2 ib. 858; Benszien v. 
Robinett, 2 ib. 67; Bunting v. Ricks, 2 D. & B. Eq. 180; Buiott v. Pool, 6 
Jon. Eq. 42, cited and ap proved.) 


Rue, upon the equity docket, to show cause why certain 
credits should not be entered upon a decree, dismissed by Culley, 
J.,at Spring Term 1868, of the Court of Equity for Davipson, © 

W. B. March, E. D. Hampton, and H. Adams, had filed 
a bill against Thomas, and obtained an injunction, &c. At 
Spring Term 1866,the whole matter involved, by order of Court 
and agreement of the parties was referred. At Spring Term 
1867, a report was returned awarding, amongst other things, 
that Thomas should pay to Adams $338,30, and to Hampton 
and March $1,409.25. This report was confirmed, and a 
decree entered accordingly. At Fall Term 1867, the follow- 
ing affidavit was filed: John W. Thomas maketh oath that 
Henderson Adams is justly indebted to him in the sumi of $650, 
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principal and interest, due by bond bearing date Nov. 10th, 
1853, for money loaned; that the said Adams is generally 
understood and believed to be insolvent and unable to pay his 
debts, and that Felix Clodfelter and George Kinney, the 
sureties to said note, are also believed to be insolvent. He 
further makes oath that E. D. Hampton is justly indebted to 
him in the sum of $722.50, due by bond bearing date May 7th, 
1860, for loaned money, besides other sums to the amount of 
about $300, that the said Hampton is considered to be greatly 
involved in debt, and it is very doubtful whether he will be 
able to pay his debts, and affiant verily believes that if he 
cannot get said debts applied as a credit on the award in this 
case, that-he will never beable to collect the same,” &c. There- 
upon a rule was made and served upon Adams and Hampton, 
requiring them to appear at the next term and show cause 
~why the debts mentioned above should not be applied asa 
credit on the amounts respectively decreed to them. 

At Spring Term 1868, the rule, upon motion of the plain- 
tiffs, was discharged, and the defendant appealed. 


No counsel for the appellant. 
Merrimon, contra. 


Batre, J. The doctrine of equitable set off has several 
times been the subject of discussion in this Court, and the 
principles upon which it is allowed are now very well estab- 
lished. Iredell v. Langston, 1 Dev. Eq. 392; Sellers v. Bryan, 
2 Dev. Eq. 358, and Elliot v. Pool, 6 Jones Eq. 42. In ordi- 
nary cases mutual debts only can be set off in equity as well 
as-at law. Sellers v. Bryan, ubi supra, Bunting v. Ricks, 
2 D. & B. Eq. 130. When the plaintiff or one of the 
plaintiffs, is insolvent, a bond or note due from him to 
the defendants may be set off in equity without a strict regard 
to mutuality. Benzien v. Robinett, 2 Dev. Eq. 67. If the 
bond or note is payable to the defendant, the plaintiff, obligor 
or maker being insolvent, it may be set off upon petition; but 
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if claimed by the defendant but not payable to him, then it 
-can only be done by bill, Jbid. © 

In the present case the bonds which are sought to be set off 
against the sums decreed to be paid by the defendant to the 
several plaintiffs respectively, are payable to the defendant him- 
-gelf, and it seems that he might have had the benefit of them 
as set-offs, had he proceeded by petition. The remaining 
question is, whether the rule to show cause founded upon the 
defendant’s affidavit may not be treated and acted upon as a 
petition filed in the cause. We see no good reason why it 
may not, It was served upon the plaintiffs, and they had the 
‘same opportunity to answer it as if it had been a regular 
petition. It ought, therefore, to have been treated as a peti- 
tion in the cause, to which the plaintiffs, Adams and Hampton, 
ought to have been required to respond in the usual manner; 
and it was erroneous in the Court to order its dismission upon 
the motion of the plaintiffs’ counsel. ‘This must be certified 
to the Court below as the law directs. 


Per Curiam. Order accordingly. 











